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Joint Standing Committee on the Corruption and Crime Commission — Seventh Report — 
“Unfinished business: The Corruption and Crime Commission’s response 
to the Committee’s report on Dr Cunningham and Ms Atoms” — Motion 

Resumed from 21 March on the following motion moved by Hon Alison Xamon — 

That the report be noted. 

Hon ADELE FARINA: The seventh report of the Joint Standing Committee on the Corruption and Crime 
Commission, and the history to this report, warrants our very detailed attention because of the nature of the 
allegation as it was initially made and as it has transpired over the past 10 years. 

The use of excessive force by the WA Police Force undermines the integrity of, and respect for, our justice system 
and needs to be taken very, very seriously. This is what Parliament clearly intended when it made significant 
amendments to, and eventually passed, the Corruption and Crime Commission bills. Parliament clearly intended 
that the CCC would independently undertake its own assessments or investigations of police misconduct, at least 
those at the most serious end. That includes allegations of excessive use of force. I seek the indulgence of the Chair 
and members to go through this matter in considerable detail. It is critically important that members understand 
the history of this matter and how, with the exception of the courts to date, the system has failed Dr Cunningham 
and Ms Atoms. Many new members in this place may not be aware of the history of this matter, and I believe they 
would benefit from detailed consideration. It is my hope that by detailing the history of this matter and voicing my 
strong concerns, the media will turn the spotlight on this issue so that it is given the public scrutiny it deserves. 
I also hope to persuade members that, although the practice of this house is that we note committee reports, we 
need to do more than merely note this report. In this instance, it is my strong view that if we were to merely note 
the report and do nothing further, we, too, will have failed Dr Cunningham and Ms Atoms. 

In 2008, Dr Cunningham and Ms Atoms were both tasered by WA Police, in circumstances that to the ordinary 
person would raise serious questions about the use of excessive force by police, and the unnecessary discharge of 
a taser. Since 2008, Dr Cunningham and Ms Atoms have displayed considerable courage and determination in 
their fight for justice, a fight that has been emotionally and financially taxing and continues to this day. Their fight 
has shown that our state’s integrity systems are wanting and failing the people of Western Australia. As lawmakers, 
the responsibility to address the deficiencies that have been identified rests with us. It is my intention to highlight 
these deficiencies and then explore the options open to us. On no fewer than three separate occasions, 
Dr Cunningham lodged a complaint with the Corruption and Crime Commission requesting an independent 
investigation into police conduct of the matter. On no fewer than three separate occasions, Dr Cunningham lodged 
a complaint with the Parliamentary Inspector of the Corruption and Crime Commission against the CCC’s 
handling of his complaints. Two parliamentary inspectors, Hon Chris Steytler, QC, and Hon Michael Murray, QC, 
have inquired into this matter and found that the CCC failed in the discharge of its duties under the Corruption and 
Crime Commission Act by not undertaking a full and independent investigation of the complaints received from 
Dr Cunningham. On no fewer than three separate occasions, the Joint Standing Committee on the Corruption and 
Crime Commission has reported to the Parliament specifically on this matter. On one of those occasions, it 
endorsed the recommendations of Parliamentary Inspector Steytler, and on the other occasion it endorsed the 
recommendations of Parliamentary Inspector Murray. 

The events of 2 November 2008 that triggered this long and sorry saga are detailed in the report of 
Hon Chris Steytler, QC, Parliamentary Inspector of the Corruption and Crime Commission of Western Australia, 
titled, “The Procedures Adopted by the CCC when Dealing with Complaints of the use of Excessive Force by 
Police”, dated 11 August 2011. I have borrowed heavily from the account in that report in dealing with the events 
of the incident in question. I also feel that I need to state for the record that, based on additional information that 
has been made available since the parliamentary inspector’s report and that is widely known, I have assumed that 
references in the parliamentary inspector’s report to “A” are references to Dr Cunningham. I believe this to be 
a correct assumption; therefore, I have used Dr Cunningham’s name rather than referring to “A” to make it easier 
for members to follow my presentation this afternoon. 

In the early hours of 2 November 2008, Dr Cunningham and Ms Atoms were walking near the Esplanade Hotel in 
Fremantle with another friend. They came across two men on the street. One had fallen into a garden bed and the 
other was trying to pull him out. Dr Cunningham and his friend stopped to help pull the man out of the garden bed. 
While lending aid, Dr Cunningham was pushed into the garden bed. On getting out of the garden bed, 
Dr Cunningham saw two police officers were speaking with Ms Atoms and, as she turned away, one police officer 
grabbed her by the arm, causing her to scream out in pain. As Dr Cunningham approached the two officers to ask 
why they were being issued with move-on notices, a police officer grabbed Dr Cunningham by the arm. The officer 
then placed Dr Cunningham’s hands behind his back and handcuffed him. Dr Cunningham asked the police officer 
to be careful with his left shoulder, as a football injury had restricted the movement of his left arm. While being 



Extract from Hansard 
[COUNCIL — Wednesday, 28 March 2018] 

 p1375c-1383a 
Hon Adele Farina 

 [2] 

handcuffed, Dr Cunningham was pushed onto the street and an officer kicked him very hard in the legs a number 
of times in an attempt to trip him, notwithstanding that Dr Cunningham was wearing spectacles. As 
Dr Cunningham was pushed towards a parked police van, he was tasered, causing him to fall to the ground on his 
face while handcuffed. Ms Atoms was also tasered. While this was happening, a voice from a balcony called out 
to the police to stop the violence and said that the incident had been filmed. 

Dr Cunningham and Ms Atoms were put into the back of the police van. At no time were they told that they were 
under arrest. Dr Cunningham asked the police why he was under arrest and the question was ignored. 
Dr Cunningham asked that his handcuffs be loosened, as he was in pain because they were over-tight. This request 
was also ignored. 

What happened to the third person who was with Dr Cunningham and Ms Atoms is not clear from the account in 
the parliamentary inspector’s report, and what happened to the two people they stopped to help also is not clear 
from the account in the parliamentary inspector’s report. This information is probably not relevant, but I am 
a curious person and cannot help but ask the question: what happened to these other individuals? 

In summary, three people stopped to lend assistance to two people. Two people ended up being tasered and 
arrested. Although I accept that high spirits and the humour of the situation of two people falling into a garden bed 
could mean that they were making enough noise to attract the attention of police officers, I struggle, on this account 
of events, to understand how the situation so quickly escalated, resulting in Dr Cunningham and Ms Atoms being 
tasered, handcuffed and arrested. Certainly, based on this account, the use of force by police appears excessive. 
It is important to note, as has been noted in the report of Hon Chris Steytler, QC, that this account was disputed 
by police. 

Dr Cunningham and Ms Atoms were taken to Fremantle Police Station. Dr Cunningham asked for medical 
assistance. The police refused his request. Shortly afterwards, Ms Atoms made a call on her mobile. A police 
officer took the telephone from her and said into the phone words to the effect, “If you know anyone else with 
a camera, tell them to bring it down here so we can delete the images.” Dr Cunningham, whose wrists were 
bleeding and who was suffering the after-effects of being tasered, again asked for medical assistance. Again his 
request was refused. As I say, all these facts are detailed in the parliamentary inspector’s report. 

Eventually Dr Cunningham’s request to speak with a senior officer was granted and, in a separate room, 
Dr Cunningham told a sergeant what had happened. Dr Cunningham was eventually provided with bail after a bail 
condition that he challenged was removed. After being released, the sergeant spoke to Dr Cunningham and 
Ms Atoms outside the police station, apologised for what had happened to them and explained that the police 
officers recruited from the United Kingdom could go a little overboard at times. 

The report goes on to state that Dr Cunningham and Ms Atoms then went to the Esplanade Hotel and spoke to the 
workers there. They were told the police had spoken to witnesses to the incident and Dr Cunningham eventually 
identified and spoke with the person who had witnessed the incident and had recorded it. He got the details of two 
other people who had witnessed the incident. 

On 12 December 2008, Dr Cunningham lodged a complaint with the Corruption and Crime Commission about the 
incident, the conduct of the police officers involved, and the tasering of Dr Cunningham and Ms Atoms, amounting 
to an excessive use of force. The CCC had the options of undertaking its own independent investigation into the 
complaint, referring the complaint to Western Australia Police for it to investigate, or to not investigate at all. 
Based on the serious nature of the complaint and the allegations of the use of excessive force by WA Police, in my 
view—I think it is safe to assume, in most people’s view—the complaint warranted independent investigation by the 
CCC. The CCC, however, referred the complaint to WA Police for investigation. Based on the information contained 
in the Parliamentary Inspector of the Corruption and Crime Commission’s report, WA Police found no evidence of 
misconduct on the part of the police officers involved in the incident, which is stated at page 19 of the report. 
While this was playing out, Dr Cunningham and Ms Atoms pleaded not guilty to the police charges. On 
2 March 2009, they received disclosure documents from WA Police that included closed-circuit television footage. 
On or about 9 March 2009, Dr Cunningham’s office at the university at which he lectures was broken into and the 
CCTV footage was stolen. In his report, the parliamentary inspector notes that the CCTV footage made available 
for the trial by WA Police contained a number of gaps that coincided with the time that Dr Cunningham was being 
kicked and tripped, while the other two gaps coincided with the time that Dr Cunningham and Ms Atoms were 
being tasered. It is not clear, based on the information contained in the report, whether there were any gaps in the 
CCTV footage provided to Dr Cunningham and stolen from his office, or whether these instances were never 
contained in the footage due perhaps to the incidents not being within camera range. It is not clear whether it is 
being suggested that the CCTV footage was tampered with. If—I stress “if”—this were the case, it would be of 
great concern and would warrant independent investigation. With regard to the break-in of Dr Cunningham’s office 
and the theft of the hard drive containing the CCTV footage, it may be that this is an innocent coincidence, or it 
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may be something more than that. If it is the latter, it would be of great concern and would warrant independent 
investigation. 
The parliamentary inspector’s report goes on to state that on 29 April 2010, the charges against Dr Cunningham 
and Ms Atoms were heard in Fremantle Magistrates Court. After cross-examination of the first witness called by 
the prosecution—being one of the arresting officers—the police prosecutor suggested to Dr Cunningham’s legal 
representative that he make a no-case submission. These suggestions are not easily made. The submission was 
made and accepted by the magistrate, the charges were dismissed, and $15 000 in costs were ordered in favour of 
Dr Cunningham and Ms Atoms. The magistrate was highly critical of the testimony of the arresting officer, saying 
he was extremely evasive, extremely vague, unreliable and unconvincing. This is all reported in the parliamentary 
inspector’s report. The magistrate said that the officer admitted that versions of his statement were inaccurate and 
that his summary of facts was inaccurate. He also admitted that the actions of the sergeant who tasered 
Dr Cunningham and Ms Atoms may have been inappropriate, in relation to the use of the taser. The magistrate 
also raised concerns about collusion between the officers and questioned whether there had been a breach of the 
peace sufficient to justify the police actions that followed. In short, the magistrate was scathing, and the 
no-case-to-answer case spoke for itself. In my view, the facts that have been reported in the parliamentary 
inspector’s report raise serious questions about police processes and conduct, warranting independent investigation 
into every action by the police officers involved—from their initial reaction at the scene to everything that 
followed, including proceeding to trial. 
On 31 May 2010, after being acquitted, Dr Cunningham wrote to the WA Police, providing further information 
about the incident and the circumstances of his acquittal, asking the police to reopen their investigation. He was 
told on 3 June 2010 that the police would review the court proceedings to determine whether a reinvestigation was 
warranted. Dr Cunningham also wrote to the CCC asking it to investigate his complaint, given the outcome of the 
prosecution against him, and he provided details of 12 witnesses to the CCC. 
The parliamentary inspector’s report goes on to state that on 5 July 2010, the CCC wrote to Dr Cunningham, telling 
him that it had formed the opinion that misconduct on the part of one or more WA Police officers may have 
occurred. He was told that the CCC had asked for the WA Police file. On 12 July 2010, the police wrote to 
Dr Cunningham, informing him that they would not reinvestigate his complaint, despite the bail prosecution and 
the magistrate’s scathing comments. The WA Police would take managerial action in the WA Police officer’s 
performance as a witness. I do not know about other members but I find this response by the WA Police less than 
adequate in the circumstances. The fact that they were considering only managerial action in relation to the police 
officer’s performance as a witness in view of everything that had happened on the night in question is 
mind-boggling. 
On 21 July 2010, the CCC wrote to Dr Cunningham, informing him that it had decided to refer his complaint back 
to the WA Police for investigation about their action. It is not clear from the parliamentary inspector’s report 
whether the CCC was aware of the WA Police letter to Dr Cunningham dated 12 July when it made that decision. 
The decision of the CCC to refer the complaint to the WA Police in the circumstances is difficult to comprehend. 
The WA Police had already investigated once. Dr Cunningham had indicated that he was not satisfied with that 
investigation. During the hearing of the criminal proceedings against Dr Cunningham and Ms Atoms in the 
Magistrates Court, the magistrate was scathing about the evidence provided by the police officer, raising serious 
questions about all the events that occurred that night. In light of all that, the CCC decided yet again to refer the 
complaint to the WA Police for the WA Police to investigate rather than undertake a full independent investigation 
itself. In my view, the CCC should have undertaken an independent investigation and not referred the matter back 
to the WA Police. If the CCC was aware of the WA Police 12 July letter to Dr Cunningham when it made its 
decision, the decision by the CCC is all the more inexplicable. 

On 31 August 2010, Dr Cunningham lodged a complaint with the Honourable Chris Steytler, QC, the then 
Parliamentary Inspector of the Corruption and Crime Commission, about the procedure adopted by the CCC in 
dealing with his complaint. This is detailed on page 20 of his report. On 21 September 2010, the parliamentary 
inspector, after assessing the CCC’s file, wrote to the CCC commissioner urging the CCC to independently 
investigate Dr Cunningham’s complaint. On 29 September 2010, the then CCC commissioner, Mr Roberts-Smith, 
replied, saying that, notwithstanding his concerns about the matter, he considered the best course of action at that 
stage was to let the police investigation run, subject to close monitoring by the CCC. Other reasons for his decision 
and considerations were competing demands on its resources. In early December 2010, Dr Cunningham was 
informed that the WA Police investigation found that the police officers had acted appropriately. Understandably, 
Dr Cunningham complained to the CCC by letter dated 9 December 2010, expressing gross dissatisfaction with 
the process and the outcome. He raised what he saw as serious discrepancies in the investigation. One has to 
commend Dr Cunningham for his persistence and unfailing belief in the integrity of the organisation to eventually 
do what was expected of it. I doubt many other people would have persisted as he did. However, his belief was 
misplaced, as the CCC again referred Dr Cunningham’s complaint to WA Police for further investigation. That 
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was three times now that Dr Cunningham had approached the CCC, said he had serious concerns and he was 
lodging complaint, and he wanted it to undertake an independent investigation of the police conduct in this 
matter—and on three occasions the CCC saw fit to refer the complaint back to WA Police for it to conduct its own 
investigation into the matter. 

On 14 March 2011, Acting Commissioner Heron of the CCC informed the parliamentary inspector that the CCC 
had reviewed the WA Police investigation and assessed it as appropriate in the circumstances, attaching a letter 
that had been sent to Dr Cunningham explaining the action taken by the CCC and why it would not be taking any 
further action in respect of his complaints. The position taken by WA Police and the CCC is very disturbing for 
a number of reasons, not least of which being the circumstances of the no-case-to-answer outcome of the charges 
laid by police and the comments made by the magistrate. It is also deeply concerning that WA Police and the CCC 
appear to have taken a position of defending their initial decision at all costs rather than objectively taking a fresh 
look at the facts and the new evidence that had been presented. 

At page 21 of his report, the Honourable Chris Steytler, QC, states — 

The CCC had spoken to C, who had said that his memory was ‘clouded’ and that he had not witnessed 
tasers being used. He did not wish to become involved. 

That was his position — 

However C had confirmed that, during the night in question, he had been interviewed by police who had 
determined that the images recorded by him had no evidentiary value because the video footage was 
‘too dark for anything to be made out’. 

Based on those comments by the police, witness C deleted the images that night. The fact that two years after the 
event C’s memory of the night may be clouded is not entirely surprising. Had the CCC investigated earlier after 
receipt of the initial complaint, C’s memory may not have been cloudy, and if—and I stress “if”—C’s memory is 
clouded due to what went down during the police interview on the night in question, this changes things 
dramatically. It is clear that by taking the images, C showed an inclination to be involved, yet after being 
interviewed by the police, and some two years later, C no longer wanted to get involved. The fact that the police 
told C that the video footage was too dark for anything to be made out, resulting in C deleting the images that 
night, is concerning to say the least. This is destruction of evidence. I would have thought that the police officers 
should not have encouraged the destruction of material evidence. We all know that the technology exists to make 
images clearer. Photoshop is amazing. In my view, the video footage should have been taken by the police and 
provided to the prosecutor for him to determine whether it was material evidence. The fact that neither WA Police 
nor the CCC appear to be concerned about the destruction of this evidence should be of concern to everyone.  

It is important at this stage for me to point out that the evidence of the police officer who discharged the taser is 
as follows. He arrived on the scene—he was not on the scene initially—and formed the opinion that the two officers 
who were arresting Dr Cunningham appeared to be suffering from fatigue and were in danger of being injured. He 
also states that he tasered Ms Atoms because she was on the back of one of the officers with her arm around his 
throat area. He thought that she might injure the officer. That account is taken from the parliamentary inspector’s 
report at page 21. Parliamentary Inspector Steytler goes on to comment on the Corruption and Crime Commission’s 
opinion that the taser was used in accordance with WA Police policy on the use of tasers. It is my view that this 
conclusion can be reached only if one accepts the evidence of the police officer who discharged the taser and 
completely ignores the evidence of Dr Cunningham and Ms Atoms, and the evidence of the police witness at the 
trial who raised doubt about whether the discharge of the taser was appropriate. It is also at odds with the views 
formed by the magistrate as to which was the more credible evidence, albeit I do not believe that the police officer 
who discharged the taser had given evidence before the magistrate. 

Based on an objective assessment of the information before us, it is difficult to comprehend how the WA Police 
and the CCC objectively formed the view that the taser had been discharged in accordance with WA Police policy, 
being that tasers shall be used only to prevent injury to any person and shall not be used as a compliance tool. 
Although the police officer said that he discharged the taser to prevent injury to the police officers, one of the 
police officers he was aiming to protect raised doubts at trial about whether the discharge of the taser was 
appropriate. Let us remember that Dr Cunningham was tightly handcuffed. Ms Atoms, even if she were on the 
back of the police officer—I have not read anything that would suggest that this has been established as accurate—
is a small woman and I doubt a match in physical strength to three male police officers. The parliamentary 
inspector’s report states at page 21 that of the eight of the 12 witnesses who had been telephoned by the CCC, only 
one person had witnessed the incident but now had no recollection of it. Again, this highlights problems with 
investigating a matter two years after the incident in question and why the matter should have been independently 
investigated when the first complaint was lodged. 
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On 22 March 2011, Dr Cunningham again complained to Parliamentary Inspector Steytler about the CCC’s 
investigation. Parliamentary Inspector Steytler reviewed the CCC’s file and information provided by WA Police 
to the CCC. The parliamentary inspector made 13 findings from his examination. They are set out at pages 21 to 
23 of his report. I intend to read directly from the report because I believe these investigation findings are very 
important. The parliamentary inspector’s examination of the files disclosed — 

1. The WAP internal investigation was conducted by officers from Fremantle Police Station, where the 
three officers about whom — 

Dr Cunningham — 
… had complained were stationed. 

2. The CCTV footage from the Esplanade Hotel was described in the CCC’s review of the police 
investigation in terms which are consistent with — 

Dr Cunningham’s — 
… version of events up to the time at which he was handcuffed. However, events were said to have 
moved ‘out of the CCTV range’ at that point. Immediately prior to that point, the CCTV is said to 
have shown that one of the officers ‘pushed — 

Ms Atoms — 
… in the chest area quite forcibly as she attempted to assist — 

Dr Cunningham. 
3. One of the arresting officers had said that — 

Ms Atoms — 
… was told that she would be issued with a ‘move on’ notice because she was behaving in 
a disorderly manner. 

Dr Cunningham — 
… was ‘forcibly arrested’ because, having ‘attempted to reach — 

Ms Atoms — 
… he was told to ‘back off’ and ‘refused to back down’. 

4. One of the arresting officers had said that, upon arresting — 
Dr Cunningham — 

… he attempted to handcuff him. After handcuffing one of 
Dr Cunningham’s — 

… wrists behind his back, the officer attempted to force  — 
Dr Cunningham — 

… onto the ground by pulling downwards on the handcuffs and kneeing — 
Dr Cunningham — 

… in his left leg as hard as he could. The officer said he felt ‘completely exhausted’ at that point. He 
held — 

Dr Cunningham — 
… against the police van and radioed for urgent assistance. 

5. The other arresting officer said that, while he and his colleague began to arrest 

Dr Cunningham, Ms Atoms — 

… took hold of the officer’s arm. The officer pushed her away and told her to stay back. 

The CHAIR: Hon Adele Farina. 

Hon ADELE FARINA: The report continues — 

The officer said that he and his colleague continued to struggle with — 

Dr Cunningham — 

… but he felt fatigued and feared for his safety. He said that — 
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Ms Atoms — 

… again grabbed him by the arm and pulled him away. A struggle ensued in the course of which — 

Ms Atoms — 

… put both her arms around his neck and jumped on his back. A short time later, the arresting officer 
heard someone running up behind him and — 

Ms Atoms — 

… suddenly fell off his back. 

6. The sergeant who tasered — 

Dr Cunningham and Ms Atoms — 

… had prepared a statement on 4 November 2008. In it, he said that he attended the scene after 
hearing a radio call for urgent assistance. He saw — 

Ms Atoms — 

… with her arm around one of the arresting officers’ throat. The sergeant immediately yelled ‘taser, 
taser, taser’. When — 

Ms Atoms — 

… did not release her arm from the officer’s throat, he tasered her on the lower back and then tasered 
her again on her right thigh. 

7. The sergeant also said that he then saw the two arresting officers struggling with — 

Dr Cunningham — 

… He shouted to the officers that they should use their tasers. He asserts that they did not do so 
because they were fatigued. He then tasered — 

Dr Cunningham — 

… in the lower back and again on his right thigh, at which point — 

Dr Cunningham — 

… fell to the ground. 

So both Dr Cunningham and Ms Atoms were tasered twice. It continues — 

8. There appears to be no evidence suggesting that — 

Dr Cunningham — 

… posed any threat to police prior to his arrest, other than that he is said to have wagged his finger 
at them in an aggressive manner. Nor does there appear to be any evidence to contradict his evidence 
that he struggled to keep his footing when the police tried to trip him because of concern that his 
spectacles would break. 

9. CCTV footage from the Fremantle police station reveals that — 

Ms Atoms — 

… used a telephone provided by police. During the conversation, one of the officers took the 
telephone from her and said to the person to whom — 

Ms Atoms — 

… had been speaking, ‘Hello. Yeah, bring it with you mate we’ll be seizing it as evidence. Thank 
you, bye’. 

10. On 2 November 2008, the sergeant submitted a ‘use of force report’ in which he recorded the 
circumstances of the incident and the reason why he had used his taser. He wrote that — 

Ms Atoms — 

… was attacking both officers before he arrived and, upon arrival, he saw the woman with her right 
arm around an officer’s throat. The sergeant said that he used his laser on both — 

Dr Cunningham and Ms Atoms — 
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… in order for the arresting officers to avoid injury. Finally, he recorded that ‘empty hand control’ 
against — 

Dr Cunningham and Ms Atoms — 

… was ‘also already ineffective’ (a reference presumably made to the two arresting officers, as the 
sergeant did not use any means other than his taser to subdue — 

Dr Cunningham and Ms Atoms. 

11. The sergeant who used the taser was not interviewed by the police officer who investigated the 
complaint or by the CCC. 

That is staggering! How can an investigation of a matter about the use of excessive force be undertaken without 
interviewing the officer who discharged the taser? 

12. A senior police officer from Fremantle, who reviewed the WAP internal investigation, was present 
during a ‘small portion’ of the evidence given by the only arresting officer who was called in the 
WAP prosecution of — 

Dr Cunningham and Ms Atoms — 

… at Fremantle Magistrates Court on 29 April 2010. The senior officer dismissed the Magistrate’s 
‘scathing’ criticism of the arresting officer’s evidence, saying that it was ‘well known that 
[the officer] was not prepared to be confronted with aggressive defence tactics and showed that he 
was insufficiently prepared to think positively’. The senior officer rejected the suggestion that the 
arresting officer may have colluded with his colleague in preparing his evidence. He also suggested 
that the dismissal of the charges by the magistrate, and his criticism of the evidence adduced, did 
‘not negate the fact the offences did occur’. 

13. The senior officer dismissed that aspect of the arresting officer’s evidence which conceded that the 
sergeant’s use of the taser against — 

Dr Cunningham — 

… and his partner may have been ‘inappropriate’ by concluding that it was only the sergeant himself 
who could give such evidence. As the sergeant was ‘exonerated’ by the previous WAP internal 
investigation in respect of this aspect of — 

Dr Cunningham’s — 

… complaint, the senior officer did not further examine this issue. 

Again, it is an extraordinary finding by the parliamentary inspector. The Cunningham incident was not the only 
subject of Parliamentary Inspector Steytler’s 2011 report. He found that both incidences warranted a thorough 
independent investigation by the Corruption and Crime Commission from the outset. He states that the facts of 
both cases demonstrate the need for independent investigation if for no other reason than the maintenance of public 
confidence in the system of justice. 

Parliamentary Inspector Steytler found that a failure to persuade the CCC to independently investigate seemingly 
credible allegations concerning the use of excessive force leads to a loss of confidence in that body and in the 
system of justice. The dismissal of the trial evidence and the findings of the magistrate by the WA Police officer 
who reviewed the complaint was insupportable and the investigation eventually conducted by the CCC was not in 
his view a full investigation. He also found that the allegations of the WA Police tampering with evidence and 
possible collusion by police was enough to warrant independent investigation. Parliamentary Inspector Steytler 
also expressed the view that, had the CCC investigated earlier, the issue of witnesses’ unreliable memories may 
have been avoided. He also notes that the decision by the CCC not to conduct an independent investigation of the 
use of the taser twice during this incident—on two people but used four times—was inconsistent with the CCC’s 
views expressed in its October 2010 summary report titled “The Use of Taser Weapons by Western Australia 
Police”, which found evidence of an increasing use of tasers in situations for which they were not intended to be 
used and where such use is potentially excessive or improper. 

The parliamentary inspector’s assessment is delivered at pages 31 to 34 of his report. In summary, he expresses 
the view that the threshold used by the CCC in deciding whether to investigate complaints of serious levels of 
excessive force on the part of WA Police were set too high, noting that of 381 excessive force allegations made, 
the CCC had independently investigated only one of these. It should be noted that in its submission on the draft 
report, the CCC stated that in 2009–10 it was notified of 235 excessive force allegations against WA Police and 
independently investigated 12 of these. The parliamentary inspector also raised concerns and identified 
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fundamental problems with the CCC’s interpretation of its reviewable police action function under the 
Corruption and Crime Commission Act, stating that its interpretation amounted to an almost total failure to conduct 
independent investigations and that in his view, at the very least, it should be investigating those allegations against 
WA Police that are the most serious. The parliamentary inspector maintained that section 21A of the 
Corruption and Crime Commission Act clearly requires the CCC to play a more active role in the investigation of 
police misconduct and that a failure to conduct independent investigations into allegations of use of excessive 
force by police will do nothing to promote a culture of accountability and would result in a loss of faith in the 
justice system by those affected, coupled with disillusionment of the role played by the CCC. 

Parliamentary Inspector Steytler made three recommendations at the conclusion of his report — 

1. The CCC should change its procedures so as to implement the emphasis placed by the CCC Act 
on police misconduct by independently investigating instances at the upper end of the category 
of serious and credible complaints concerning the use of excessive force by police, especially 
complaints concerning the unnecessary discharge of a firearm or taser; 

2. … consideration should be given to amending the Act … to ensure that greater importance is 
accorded by the CCC … to the need to conduct independent investigation into allegations of the 
kind identified in recommendation 1 above, and 

3. If the resources of the CCC are inadequate to give effect to recommendation 1, consideration 
should be given to providing the Commission with additional resources for that purpose. 

The CHAIR: Hon Adele Farina. 

Hon ADELE FARINA: On 8 September 2011, the Joint Standing Committee on the Corruption and Crime 
Commission of the thirty-eighth Parliament tabled its report on the Parliamentary Inspector of the Corruption and 
Crime Commission’s report, endorsing the parliamentary inspector’s recommendations. I have already drawn 
members’ attention to the Corruption and Crime Commission’s 4 October report into the use of taser weapons by 
WA Police.  

Members should also be aware of some other reports. On 16 April 2012, the CCC tabled its report titled “Report on 
the Investigation of Alleged Public Sector Misconduct in Relation to the Use of Taser® Weapons by Officers of 
Western Australia Police and the Department of Corrective Services”. The report investigates the use of taser 
weapons against Mr Kevin John Spratt by WA Police and against prisoner X by the Department of Corrective 
Services. The tasering of Mr Kevin Spratt received wide media coverage and I think that everyone in this place 
would be well aware of that incident. The CCC expressed opinions of misconduct in relation to a number of the 
tasering incidents and found that in some incidents the tasering did not constitute misconduct. The report made 
nine recommendations, mainly in relation to processes, including the lodging of use-of-force reports. The report 
recommended that: the details in these reports be correct; review processes should check for inconsistencies 
between reports, statements and video footage, and those inconsistencies should be addressed; a review of police 
conduct should be conducted to ensure a review of all relevant material; and reasons for the decisions need to be 
clearly documented and the complainant should be informed of the outcome. Finally, it also made 
a recommendation about the need for WA Police to review its work practices and reporting systems continually, 
among other recommendations. 

On 15 November 2012, the Joint Standing Committee on the Corruption and Crime Commission tabled its 
thirty-second report titled “How the Corruption and Crime Commission Handles Allegations and Notifications of 
Police Misconduct”. The committee chairman’s foreword states that the committee, on seeing the footage of 
Mr Kevin Spratt’s tasering, which was released in October 2010 and coincided with the release of the CCC’s 
4 October report, resolved to undertake an inquiry to find out why the CCC had not undertaken an immediate 
inquiry into the incident when it was first informed of it in 2008. In case members are not following, the incident 
occurred in 2008. The CCC did not decide to undertake an investigation of that until 2010. The committee formed 
the view that the decision of the CCC for WA Police to internally investigate the tasering of Mr Kevin Spratt 
amounted to a serious misjudgement by the CCC. The committee report also found that since the 
Honourable Roger Macknay, QC, was appointed Corruption and Crime Commissioner in October 2011, he had 
overseen a vast improvement of the way in which the CCC performed its oversight role, but noted that this was 
not to say that further improvement was not possible or needed and pointed to the need for greater transparency of 
the CCC’s police oversight role. 

On 20 June 2013, the Joint Standing Committee on the Corruption and Crime Commission, as constituted in the 
thirty-ninth Parliament, tabled its second report, which, effectively, re-tabled the thirty-second report of the 
previous committee to obtain a ministerial response to the report. This all happened in the intervening period. 



Extract from Hansard 
[COUNCIL — Wednesday, 28 March 2018] 

 p1375c-1383a 
Hon Adele Farina 

 [9] 

There was a constant focus on the excessive use of taser weapons by police and the fact that the CCC repeatedly 
kept referring complaints back to WA Police for its investigation. 

I will get back to the matter of Dr Cunningham and Ms Atoms. On 16 to 27 November 2015 and 8 to 
17 March 2016, Dr Cunningham and Ms Atoms successfully sued the three police officers. Damages in excess of 
$1.1 million were awarded in favour of Dr Cunningham and Ms Atoms. Although I do not know this for a fact, 
I have no doubt that the decision to take this action would have been fuelled by the failure of the Corruption and 
Crime Commission to conduct a full independent investigation into their complaints against the police and the 
failure of the Parliamentary Inspector of the Corruption and Crime Commission to persuade the CCC to conduct 
a full independent investigation. I want to stress that I make no negative judgement about the PI’s inability to 
persuade the CCC; after all, the Corruption, Crime and Misconduct Act provides that the parliamentary inspector 
may make recommendations only. 

The CHAIR: Further consideration of that report is now deferred under temporary order 4. 

Consideration of report postponed, pursuant to standing orders. 
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